Law Quadrangle (formerly Law Quad Notes)
Volume 49

Number 3

Article 4

Spring 2007

Special Section: The breadth and reach of the law
University of Michigan Law School

Follow this and additional works at: https://repository.law.umich.edu/lqnotes

Recommended Citation
University of Michigan Law School, Special Section: The breadth and reach of the law, 49 Law Quadrangle
(formerly Law Quad Notes) - (2007).
Available at: https://repository.law.umich.edu/lqnotes/vol49/iss3/4

This Special Feature is brought to you for free and open access by University of Michigan Law School Scholarship
Repository. It has been accepted for inclusion in Law Quadrangle (formerly Law Quad Notes) by an authorized
editor of University of Michigan Law School Scholarship Repository. For more information, please contact
mlaw.repository@umich.edu.

BRIEFS SPECIAL SECTION:

The breadth and reach of the law

6

Child advocacy—
Celebrating the past, divining the future
• ‘Kiddie law’ is growing up
A retrospective and prospective interview with
Child Advocacy Law Clinic founder Donald N. Duquette, ’75.

14 Listening in: State Intelligence Gathering
and International Law
• A matter of integrity
By Jeffrey H. Smith, ’71

• A matter of balance
By Alexander Joel, ’87

26 What is happening to law and democracy?
• Law and Democracy in the Empire of Force
James Boyd White details concerns that led to organizing the
conference and goals for the gathering.

ALSO
12

Fall 2006 Conferences:
•
•
•
•

24

Spring 2007 Conferences:
•
•
•
•

4

LQN SPRING 2007

Great Lakes
Patents and diversity
Taxation and development
Sarbanes-Oxley’s impact on business

Populists in action: Direct democracy
Native peoples, medical ethics, and institutional research
Happy, healthy lawyers
International judicial conference

The rich diversity of the law
The law is the portal to an endlessly stimulating conversation. Here at Michigan Law, conferences and symposia during this academic year have presented fascinating evidence of the
variety of intellectual exchange that the law nourishes, from discussions of patent law in
the face of blurringly fast technological change to the interplay of international law with the
United States’ and other countries’ ever-more-global intelligence gathering. The conference
Looking Ahead to the Next 30 Years of Child Advocacy both celebrated the 30th anniversary of
Michigan Law’s pioneering Child Advocacy Law Clinic (CALC) and used the expertise of professionals and scholars from this country and abroad to identify and examine future issues in the
field of child welfare.
In this special section on the breadth and reach of the law, on page 6 CALC founder
Donald N. Duquette, ’75, discusses the clinic, the child advocacy field, and issues of child welfare; on page 14, the keynote address of former CIA General Counsel Jeffrey H. Smith, ’71, and
the remarks of national civil liberties protection officer Alexander Joel, ’87, illuminate issues
raised at the conference State Intelligence Gathering and International Law; and on page 26,
L. Hart Wright Collegiate Professor of Law James Boyd White explains how changes affecting
the role of law and core of democracy led him to co-organize the conference Law and
Democracy in the Empire of Force.
Each of these selections also reflects part of the life story of every conference or
symposium: Duquette provides history and context; Smith’s keynote address and Joel’s remarks
exemplify the thought-provoking commentary that hallmarks such gatherings; and White shows
how shared concerns initiate and then coalesce into the organized exchange of ideas we call a
conference or symposium.
On pages 12 and 24, you can peruse agendas of the many other conferences and
symposia at Michigan Law this academic year. These conferences are rich in variety—from
the Great Lakes to international tax issues, from voter initiatives to Native American exploitation—and they all share the law as their common ground. As White so aptly said in his call
for papers, participants could address “human rights, international law, law and economics,
the Supreme Court, teaching law, the practice of law, the culture of consumerism, the news
media, corporate law and accounting, civil liberties, the uses of history, torture and ‘rendition,’
government lying and propaganda, the premises on which law works in the world, the way that
women are thought about, race, poverty, education, the cultural effects of TV and the Internet,
the way Congress talks about its business, etc.” Indeed, each conference becomes an extended
dialogue that, like the law itself, has the capacity to lead us toward expanded awareness.
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CHILD ADVOCACY—Celebrating the past, divining the future

MARCH 2 8 - APRIL 1 , 2 0 0 7

Looking Ahead to the Next 30 Years of Child Advocacy
A symposium and celebration of the 30th anniversary
of Michigan Law’s pioneering Child Advocacy Law Clinic (CALC)

SPONSOR
Lance Johnson, ’65
U-M Journal of Law Reform, U-M Law School
March 28-April 1, 2007
Papers from the conference will be printed in a future issue of the
Journal of Law Reform.
INTRODUCTION
The History of Child Protection in America by Professor John E.B. Myers
University of the Pacific, McGeorge School of Law
KEYNOTE ADDRESS
U.S. Senator Debbie Stabenow
SESSIONS
• Child Well-Being in America
• Child Welfare and Children’s Rights Around the World
1
2

• How to Best Protect the Legal Interests of Children?
• What Role Should Impact Litigation Play in Achieving Justice for Children?
• The Role of Interdisciplinary Education in Child Advocacy
• The Child Welfare Courts of the Future
• The Practice of Child Welfare Law in 2036
• Challenges for the Future of Legal Advocacy for Children and Families
PHOTO LEGEND
1 McGeorge School of Law Professor John E.B. Myers details the history of U.S. child protection.
2 Journal of Law Reform Symposium Editor Emily Keller, Donald N. Duquette, ‘75, U.S. Senator Debbie
Stabenow, and UN Committee on Children Chair Jaap E. Dock chat during a conference reception.
3 Listening intently.
4 Children’s Rights Executive Director Marcia Robinson Lowry on “What role should impact litigation
play in achieving justice for children?”
5 Washington State Supreme Court Justice Bobbe Bridge addresses participants.
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Donald N. Duquette:
‘Kiddie law’ is growing up
In 1976 Donald N. Duquette, ’75, right, launched the Law School’s Child Advocacy
Law Clinic, which today has become perhaps the most-imitated clinical education
vehicle in the country. In addition to training law students, the clinic has provided
significant, successful assistance for many children and their parents, and
Duquette and others associated with CALC have become well known as pioneers
and leaders in the field of child advocacy law. Here, Duquette recalls some
events of CALC’s founding and early years and ponders the future in the field of
child advocacy.

Q: What were your expectations and goals when you launched the Child
Advocacy Law Clinic (CALC) 30 years ago? Why did you feel such a clinic
was needed?

A: One rarely does anything alone in this world. Then, as now, I was part
of a team, a community of people dedicated to addressing a serious social
problem—child abuse and neglect. The U.S. Congress, in 1974, passed the
Child Abuse Prevention and Treatment Act that provided federal funds to
address these problems—if states adopted certain procedures including
mandatory reporting of suspected child abuse and neglect and representation of children in such cases. The Harry A. and Margaret D. Towsley
Foundation gave a three-year grant to the Law School for an interdisciplinary program in child abuse and neglect that included law, social work,
and, within medicine, pediatrics and psychiatry. Dr. Towsley was himself
a pediatrician and quite sensitive to the concerns that had gained national
attention. He and others recognized the need to develop knowledge and
professionals able to meet this challenge of child abuse. The challenge
to this nascent interdisciplinary program on child abuse and neglect was
to develop a broad-based, interdisciplinary approach to the problem of
professional education and advocacy for the abused and neglected child.
Each school was to develop clinical, non-clinical, and continuing professional education programs in child abuse and neglect. Before law school
I had been a social worker in the ﬁeld of child protection and foster care.
After I graduated from Michigan Law, my ﬁrst job was as an assistant
professor of pediatrics at Michigan State University, where I worked closely
with Dr. Ray Helfer, a pioneer in the diagnosis and treatment of child abuse
and neglect. When I saw the advertisement for the interdisciplinary project
position, I thought my name was on it and applied at once. I was fortunate
enough to be hired and began in August of 1976. Our ﬁrst CALC class of
six students met in fall 1976.
Despite the presence of some dedicated individuals, the state of the
law and court practice was dismal. It was a rare caseworker, lawyer, or
judge who possessed even rudimentary knowledge of the ﬁeld. The state
caseworkers found the court process unpredictable and mysterious. But
more seriously, the court and agency procedures did not reﬂect current
psychological knowledge of child development and children’s needs for
continuity, stability, and prompt decision-making. One of the slogans
LQN SPRING 2007
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coined during this time (by Anna Freud,
Joseph Goldstein, and Albert J. Solnit)
was “the child’s sense of time,” which
translated for child advocacy workers
into “Make good decisions, but make
them efﬁciently and promptly.” On one
hand, the legal community was hungry
for the medical, psychological, and social
work information that we had available
for them. On the other hand, the nonlaw community was similarly starved and
receptive for information and guidance
as to the law and legal procedures. Both
camps wanted interdisciplinary procedures that could lead to better outcomes
for children and their families.
When the University of Michigan
launched the Child Advocacy Law Clinic
in 1976, the ﬁrst child advocacy clinic
in the nation specializing in child abuse
and neglect, there were about 340,000
children in foster care. These children
stayed in the system too long and lived
in far too many different placements.
Courts and lawyers played a very limited
role in these cases. Parents had no
right to counsel, child welfare agencies
generally did not have legal representation, and the children themselves were
not generally represented. The laws
governing children in foster care were
rudimentary.
What were my expectations at the
beginning? I think I had only an intuitive
sense that child maltreatment is a
problem that could not be addressed by
any single discipline and that an interdisciplinary approach to academic inquiry,
professional education, and practice
would bear positive results for children.
Q: As you look back over CALC’s 30 years,
what accomplishments do you see? And
what remains to be achieved?

A: Thirty years later, the system is vastly
different. States have developed sophisticated child welfare laws, including a
signiﬁcant body of appellate law. Over
the years CALC has been involved
8
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in nearly all of the state initiatives to
reform child welfare. I can look at the
Michigan Juvenile Code and identify
sections where our involvement was
instrumental. I can look to particular
sections and remember which students
helped with the drafting. That part has
been gratifying.
In 1990 I wrote a book with an
interdisciplinary group of graduate
students. Advocating for the Child in
Protection Proceedings was picked up by
a group doing a national study of child
representation mandated by Congress
and that book became the framework for
the study. Our view of the dimensions
of child representation became part of
the national conversation and inﬂuenced
many of the model acts and state laws
since developed. That part too has been
gratifying, but there is so much more to
be done.
Courts are now heavily involved in
these cases, and lawyers now represent
the child, parents, and child welfare
agencies. There are as many as 50,000
lawyers involved in child welfare law in
the United States. An idea that started
here was to certify lawyers as specialists
in child welfare law. We partnered with
the National Association of Counsel
for Children, received a sizeable grant
from the U.S. Children’s Bureau, and
launched a project to implement lawyer
certiﬁcation in child welfare. The ABA
approved the specialty and just last
May we certiﬁed the ﬁrst group of
lawyers as Child Welfare Law Specialists
from Michigan, New Mexico, and
California. National groups of judges
(National Council of Family and Juvenile
Court Judges) and lawyers (National
Association of Counsel for Children, the
ABA Center on Children and the Law)
have provided important leadership in
this ﬁeld. There has been a dramatic
increase in the sophistication of national
groups addressing the problems of child
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maltreatment and children facing foster
care.
One of the accomplishments of the
CALC of which I am proudest is how well
it works as a clinical legal education experience for law students. When we started
there were more than a few skeptics who
worried that this program in “kiddie law”
could not possibly be an experience for
“real lawyers.” But our structure of having
students represent children, the county
agency, and parents, in different Michigan
counties with interdisciplinary training
and close faculty supervision, has turned
out to be a terriﬁc way to grow lawyers.
A great deal is at stake in child abuse and
termination of parental rights cases. The
cases are difﬁcult enough to challenge
students (and faculty) yet small enough
that the students can take the major
responsibility for the case. Acting in three
different roles helps the student attorney
develop that all-important lawyer skill of
analytical objectivity. This has turned out
to be a great experience for law students
looking to develop the traditional lawyer
skills from interviewing, investigation,
ethics, interdisciplinary collaboration,
and trial practice. The knowledge and
skills gained are generalizable to most
other areas of law practice, yet we also
encourage the altruism and public service
so much a part of the U-M Law School
tradition. Over the years a number of
other law schools have adopted our model
of clinical education, and from 1995
to 1998 the W. K. Kellogg Foundation
provided a grant that, among other
things, required us to disseminate our
model to certain states.
Another development in our quest to
attract and keep the best and brightest
U.S. lawyers in children’s law is the
Bergstrom Summer Fellowship in Child
Welfare Law. For 13 years we have
recruited and selected law students from
around the United States to participate in
the Bergstrom Fellowship. Thirty of these

students come to the UMLS for training
and inspiration before spending the
summer in child welfare law practices
that we have approved Upwards of 85
percent of Bergstrom fellows continue
to do child and family law.
So, the good news is that the status
and sophistication of children’s law has
certainly increased over the last 30 years,
but has this beneﬁted children? The
condition of children in America is not
better, and by some measures is worse,
than it was 30 years ago. In 2006 there
were about 525,000 children in the
U.S. foster care system. Approximately
800,000 American children experience
foster care each year. These children
continue to stay too long and have too
many placements.
Q: What is so special about this particular group of clients?

A: I know it’s a cliché, but children
really are our future.You can be
passionate about this ﬁeld out of compassion for innocent children who deserve
a fair chance in life. But you can also be
committed to justice for children for
hard-headed reasons of global competition and maintaining a vibrant and strong
economy and society. Out of compassion
or out of self-interest, the result is the
same.
I personally am a product of the
idealistic ’60s. If you want to change
society for the better, you should start
with the children.
It is satisfying to have a positive
impact on the life of one child or of
one family. But fostering well-trained
children’s lawyers multiplies one’s
impact wonderfully as does developing
systemic reforms in how cases are
handled.
Q: Do children have different legal needs
today than they did when CALC began?
Do lawyers who work on their behalf
have different needs?

A: We’ve become more sophisticated
about these cases and many people are
taking a more complex look at these
cases. In the early days many were
motivated by “child saver” notions that
now appear naïve. That is, the thinking
often was, what we need to do is get
poor, abused, and neglected children
away from their evil parents.While
that rescue attitude applies from time
to time, in most cases it is way more
complicated than that. Thankfully more
lawyers, judges, and social workers
realize that now. People are thinking,
how can we remove the danger and not
the child? Foster care is not a good longterm solution for kids. They need safety
and stability. Lawyers and judges need to
take a long look from the very beginning
of a case.
So, children’s
interests in these
cases are better
understood. They
have an interest in
being protected from
abusive or neglectful parents, but they
also have an interest in preserving the
relationship with the parents in most
cases. More and more people are recognizing that a child’s interest in careful
decision-making may be the premier
legal interest. A child’s right to careful
decision-making is one of the legal
principles that is raised in the Church case
that [Michigan Law Assistant Clinical
Professor of Law] Vivek Sankaran, ’01,
brought to the U.S. Supreme Court.
(In Church, the court assumed jurisdiction over children based on a plea by
the father without a separate ﬁnding of
unﬁtness against our client, the mother.
Certiori was eventually denied.)
The cause of justice for children
transcends what happens in courts.
Nearly 20 percent of American children
still live in poverty. That is a national
LQN SPRING 2007
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disgrace. If parents had more resources
to cope with the inevitable stresses of
life, fewer children would end up in the
court system. Sixty percent of reports
of suspected child abuse and neglect are
for neglect. A recent report to Congress
found that child poverty costs our U.S.
economy $500 billion per year.
Lawyers who work for children
do have different needs. They need an
interdisciplinary training and a law
practice that has access to other disciplines such as social work, psychology,
and education. They need support,
both emotionally and professionally.
Lawyers need to be connected to legal
and social science resources. We see
many statewide or national listserves
in which case issues and personal issues
are discussed and solutions shared. We
need more of that. Lawyers still need
assurance that there are few areas of the
law more important than what they are
doing. They also need to be paid better.

A: This area of the law remains very
dynamic. There are unexplored issues
everywhere. Constitutional issues are
developing and will continue to. That
makes it exciting. It also means that
child advocacy clinics such as ours will
have plenty of interesting issues with
which to grapple, while at the same time
providing good service to individual
children and parents. Child advocacy
is an excellent setting for seeing the
human side of law and lawyering. Legal
education should have experiences for
law students generally in which they
see the power and responsibility of the
law and are challenged to develop the
most sophisticated legal skills. For law
students looking to pursue a career
in child welfare, we always encourage
them to be not only “soft-hearted” but
also “hard-headed”. That is, be the best
lawyer you can be.

Q: You, CALC, and other advocates for
children have been instrumental in
forming a network of lawyers (more than
50,000 today) involved in child welfare
work and establishing ABA certification
of Child Welfare Law as a legal specialty.
Yet today there are more children in
foster care than when you launched
CALC in 1976. What is the lesson of this
apparent contradiction?

A: We must support families better. To
protect children, support families, that
would be my slogan. We must empower
families to take better care of their own.
The state is a lousy parent, despite its
A: Yes, it is rewarding to hear from
best efforts. The Detroit Center for
students who have become leaders
Family Advocacy is a model that will take
in the child welfare law ﬁeld or who
off, giving parents
and extended families
Child Advocacy Law Clinic alumni and current and former
some legal and social
CALC faculty in a group photo at the 30th anniversary celebrawork assistance
tion and conference.
so they can better
provide for their
children without
involvement of this
cumbersome child
welfare system. I
think courts will get
away from merely
“processing” cases.
This is unfortunate
where it happens,
but it happens now
way too much.

A: Law cannot solve every social
problem. Courts are overloaded with
cases and problems that courts are not
well-suited to addressing. This is an
interdisciplinary problem when a speciﬁc
case is identiﬁed. From a systemic
perspective, child maltreatment is a
broad social problem where societal
neglect of families is as much at fault as
are individual parents.
Q: So there still is a great deal to accomplish and change in the field of child
advocacy and child welfare law. What
does this continuing need bode for legal
education and legal practice?
10

LQN SPRING 2007

Q: What kinds of changes do you foresee
for the next 30 years?

There is a huge debate in the ﬁeld
about whether a lawyer should represent
a child’s best interests or the stated
wishes of the child. The so-called “client
directed” approach will not work for the
youngest children and will eventually
be abandoned, but the client directed
approach will be expanded at the older
ages so the stated wishes of children as
young as 10 or even 7 will be aggressively advocated by lawyers. Children
at those ages can have important views
about what is best for them that should
be fully heard by the court.
We will see more decision-making
in 30 years that is not adversarial and
that takes place outside the traditional
courtroom. Non-adversarial case
resolution will become more and
more common, including family group
conferencing and mediation.
Q: Many former CALC students have
pursued careers in child welfare, others do
pro bono work in the ﬁeld, and, no matter
what their current work, graduates consistently refer to CALC as a high point of their
legal education. Do you ﬁnd it rewarding
that CALC has played such a signiﬁcant role
in so many graduates’ lives?

THE BREADTH AND REACH OF THE LAW

continue to work day after day on behalf
of children and their families. Some very
inﬂuential national leaders in child law
have come through our CALC: Chris
Wu, ’84, of the California Administrative
Ofﬁce of the Courts and now chair of
the National Association of Counsel for
Children’s Board of Directors; Scott
Hollander, ’90, the executive director of
KidsVoice in Pittsburgh, with a terriﬁc
model of interdisciplinary legal representation of children; James Marsh, ’90,
founder of the Children’s Law Center
of Washington, D.C., another national
model of child representation. (Coincidentally, that ofﬁce is now directed by
Judith Sandalow, whose father, U-M Law
Professor Emeritus Terry Sandalow, was
dean during the critical formative years
of CALC.) Our students are present in
law schools, too: David Herring, ’85, a
former student and then faculty member
at CALC who left Michigan Law to start
a child advocacy clinic at University of
Pittsburgh School of Law, ended up as
dean of Pitt Law for nearly 10 years, and
continues to be an important scholar
in the area; Melissa Breger, ’94, is a
clinical professor at Albany Law School
in a domestic violence clinic; one of the
most prominent family law scholars,
with a popular casebook on children
and the law, is Sarah Ramsey of Syracuse
University, who received an LL.M at
Michigan in 1982 and worked very
closely with CALC in some groundbreaking research. I could go on: Kristin
Kimmel, ’96, at Lawyers for Children
in New York; Beth Locker, ’03, at the
Georgia Supreme Court’s administrative
ofﬁce, doing children’s work. We also
have many family and juvenile court
judges among our graduates, including
Court of Appeals judge Maurice
Portley, ’78, in Arizona, and Patricia
Gardner, ’83, [Kent County] and Carol
Garagiola, ’80, [Livingston County] from

Michigan. And this outpouring is just
the tip of the iceberg of former CALC
students involved in the ﬁeld.
However, I would estimate that only
perhaps 10 percent of our 800 or so
alums are doing child and family law
careers. The vast majority of the CALC
alums are doing traditional practices
or not practicing law at all. But they
remember their CALC experience very
positively. Remember our place in the
law school curriculum. We do not set
out to train child advocate lawyers. We
set out to train the best lawyers in
America—smart, well-prepared, and
ready to do sophisticated, productive
work. Every semester I tell the incoming
students that our goal is no less than to
give them the best clinical law experience available anywhere in America. We
mean that and try to hit that high goal.
The CALC experience exposes these
amazing people to an interesting and
compelling area of the law and they
often stay committed, even if they do
not practice in the area. That is one of
the reasons our alums tend also to be
involved in children’s issues either doing
pro bono legal work, committee work,
or as ﬁnancial supporters.
Consistent with the role of UMLS
to public service, we actively consider
it part of our mission to identify and
encourage altruism and the public
interest ethic. We are hard-headed pragmatists about this work. We are hopeful
and conﬁdent without being Pollyannas.
Whether the motive is compassion or
enlightened self-interest, child welfare
and child advocacy make sense.
To view a video about the Child Advocacy Law
Clinic, go to theWeb site: www.law.umich.
edu/centersandprograms/clinical/calc/
index.htm
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The law is the portal to an endlessly stimulating conversation.

FALL 2006 CONFERENCES

SEPTEMBER 29, 2006

SEPTEMBER 29 - 30, 2006

The Great Lakes:
Reflecting the Landscape
of Environmental Law

Patents and Diversity in Innovation

Articles from the conference will appear in the
Summer 2007 issue of Michigan Journal of Law
Reform (40.4).
SPONSOR
Environmental Law Society, U-M Law School

SPONSOR
Principal funding provided by a grant from the Park Foundation.
U-M Law School, University of Michigan School of Information,
University of Michigan Office of the Provost, Michigan
Telecommunications and Technology Review

PANEL DISCUSSIONS

SESSIONS

• Federalism and the Great lakes

• The New Political Economics of Patent Policy:
Pressures on a Unitary System

• The Great Lakes and the Public Trust Doctrine
MID-DAY KEYNOTE
Peter Annin, author of Great Lakes Water Wars
PANEL DISCUSSIONS

• Industry Differences
• Cost-Benefit Analysis Across Industries
• Dimensions of Economic Analysis
• Boundary Costs, Information Costs, and Transaction Costs

• International Law and the Great Lakes

• Industry-Driven Policy and the TRIPS Framework

• Great Lakes Policy Panel Discussion

• Costs of Uniformity and Differentiation

EVENING KEYNOTE

• Institutional Competence, Capacity, and Design 1

Dennis Schornack, chairman, U.S. Section of the International
Joint Commission on the Great Lakes

• Institutional Competence, Capacity, and Design II

Peter Boyle of the International Joint Commission on the Great
Lakes and Jennifer Day of U-M’s School of Natural Resources and
Environment listen to the proceedings.

12

Articles associated with this conference appear in the
Spring 2007 issue of the Michigan Telecommunications
and Technology Law Review (13.2).
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Michigan Law Professor Rebecca Eisenberg, co-organizer of the conference
Patents and Diversity in Innovation, addresses participants.
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NOVEMBER 3 - 5, 2006

NOVEMBER 9 - 10, 2006

Inaugural INTR Conference:
Taxation and Development

The Louis and Myrtle Moskowitz
Conference on the Impact of
Sarbanes-Oxley (SOX) on
Doing Business

Articles from the conference will appear in a future
issue of the Michigan Journal of International Law.
SPONSOR
International Network for Tax Research
Hosted by U-M Law School
SESSIONS
• Linkage Between Tax and Development,
Overview Issues
• General Tax Policy Design: Case Studies
• Tax Policy Design: Selected Issues for
Developing Countries
• International Organizations and the Shaping of
Developing Country Tax Systems
• The Impact of Tax Treaties on Developing Countries
• Tax Competition and Developing Countries
• Taxation and Foreign Investment
• Implementing Policy Design in the Real World

Articles from this conference appear in 105.8
Michigan Law Review, available June 2007
SPONSORS
U-M Law School; Michigan Law Review ; Stephen M. Ross
School of Business at the University of Michigan
PANEL DISCUSSIONS
• Whistleblowers and Gatekeepers
• SOX and the Markets
• Internal Controls, Accounting Changes and Stock Options
MID-DAY KEYNOTE
Simon Lorne, vice chairman and chief legal officer,
Millenium Partners LLP
PANEL DISCUSSIONS
• Non-Profits and Ethics
• View from Practice

Professors Douglas Kahn and Reuven Avi-Yonah of Michigan
Law, and, at right, Yoran Margaliyoth of Tel Aviv University listen
as Christopher Heady addresses the conference. Heady is with
the Organization for Economic Cooperation and Development’s
Center for Tax Policy and Administration.

U-M Ross School of Business Professor David Hess
ponders a question from the audience.
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LISTENING IN: State intelligence gathering and international law

FEBRUARY 9 - 10, 2007

State Intelligence Gathering and
International Law
Articles from the conference will appear in
a future issue of the Michigan Journal of
International Law
SPONSORS
Michigan Journal of International Law ; U-M Law School;
U-M International Institute; Cleary Gottlieb Steen &
Hamilton LLP; U-M Gerald R. Ford School of Public Policy;
U-M College of Literature, Science, and the Arts; U-M
Office of the President; U-M Office of the Provost; U-M
Department of Political Science; U-M Korean Studies
Program; American Constitution Society; LexisNexis
KEYNOTE ADDRESS
Jeffrey H. Smith, ’71, partner in Arnold & Porter,
Washington, D.C., and former General Counsel of the
Central Intelligence Agency
PANEL DISCUSSION
• The desirability, feasibility, and methodology of
applying international law to intelligence activities
SPECIAL PRESENTATION
What’s international law got to do with it? Good process,
good lawyers, transnational law and better intelligence,
by the Hon. James Baker of the U. S. Court of Appeals for
the Armed Forces
PANEL DISCUSSIONS
• Intelligence gathering and human rights
• Intelligence cooperation, state responsibility, and
international criminal law

14
14
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A matter of integrity
by Jeffrey H. Smith
The following essay is based on the keynote talk delivered on February 9 by former CIA General
Counsel Jeffrey H. Smith, ’71 (left), at the Law School conference State Intelligence Gathering
and International Law. Smith is a partner at Arnold & Porter in Washington, D.C.

M

ost lawyers would likely scoff at
the notion that espionage activities
are constrained in any meaningful way
by international law. Indeed, most
probably believe that international law’s
only inﬂuence on espionage is that in
wartime, spies caught behind the lines
out of uniform can be shot. Hardly a
sophisticated, or to intelligence services,
comforting notion.
But I believe there is a great deal of
interaction between international law
and intelligence activities. To begin,
virtually every state has an intelligence
service that seeks to collect information
on potential adversaries. These collection activities frequently violate the
municipal, or domestic, law of other
states. However, because espionage is
such a ﬁxture in international affairs, it
is fair to say that the practice of states
recognizes espionage as a legitimate
function of the state and therefore legal
as a matter of customary international
law.
Evidence of that is that when intelligence ofﬁcers are accused of operation
under diplomatic cover in an embassy,
they are nearly always declared persona
non grata (PNG) and sent home. In exercising the right to PNG a diplomat, the
receiving state typically says that their
activities were inconsistent with diplomatic activities; I can recall no instance
in which a receiving state has said these

activities violate international law.
That international law acknowledges the collection of intelligence by
clandestine means, at least as viewed
by the United States, is also to be seen
by Congress’s reaction to the Supreme
Court’s decision in the Keith case in
1972 holding that warrantless electronic
surveillance in the United States for
domestic intelligence purposes was
unconstitutional. That case (which,
by the way, originated in Ann Arbor)
led Congress to enact the Foreign
Intelligence Surveillance Act (FISA) that
requires a warrant before the government may engage in electronic surveillance to collect foreign intelligence
in the United States—or at least we
thought a warrant was required before
learning of the President’s Terrorist
Surveillance Program.
But in considering FISA in 1978,
Congress was worried that directing
electronic surveillance at foreign
diplomatic establishments in the
United States would violate the Vienna
Convention on Diplomatic Relations and
the inviolability of diplomatic missions.
In response, the executive branch
prepared a list of states that had targeted
U.S. diplomatic installations overseas
either with electronic surveillance or
physical intrusion. As you might imagine,
that list was very long. But it satisﬁed
Congress that this was such a widely

accepted practice of states that, although
not speciﬁcally authorized by the Vienna
Convention, one could hardly argue that
such activity violated the Convention,
since everybody was doing it.
So if espionage activities are
consistent with, or at least tolerated
by, international law, what activities
are prohibited? The ﬁrst that comes
to mind is covert action, which is the
secret action by one state to inﬂuence
the conduct of another state. One of
the fundamental tenets of international
law is, of course, that one state may
not intervene in the internal affairs of
another state. It may be a fundamental
principle, but it is also fairly tattered.
States seek to inﬂuence each other
daily. Sometimes it’s done by economic
sanctions or by international political
pressure. Most of that activity is clearly
legal, although the state that is the target
of the efforts almost always says it isn’t.
But it is difﬁcult to argue, absent some
extraordinary circumstances, that covert
paramilitary effort to overthrow another
government is consistent with international law.
I should add at this point that the
overwhelming number of covert actions
carried out by the United States in the
last few decades have not been designed
to overthrow another state. Far more
typically, they provide very necessary but
secret support to an existing government
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Jeffrey H. Smith, ’71, delivers his keynote
address.

by, for example, specialized training in
counter-terrorism or counter-narcotics.
However, this does not prevent many
from around the world from believing
that the CIA has a hand in everything
from mad cow disease to global
warming. I can assure you it has no role
in either.
As I mentioned, American law
requires that before the president can
engage in covert activity he must make
a written “ﬁnding” that the activity is
important to the national security and
that ﬁnding must be reported in advance
to the congressional oversight committees. Such a ﬁnding is required whether
it is merely secret assistance to a friendly
government by U.S. intelligence
agencies or whether it is a full-scale
effort to effect “regime change,” to use a
term currently in vogue.
It is a curiosity of our legal history
that ﬁndings
and notice
to Congress
are required
even in the
most minor of
covert actions,
whereas no
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such requirement governs the use of
our military forces. The War Powers
Resolution of 1973, which requires the
president to notify Congress when he
deploys forces and provides that they are
to be withdrawn within 60 days unless
Congress authorizes otherwise, has
become toothless. Although Congress
authorized the Gulf War in 1990 and
the invasion of Iraq in 2003, no congressional authority or advance notice is
necessary in order for the president to
move military forces around the globe
or to engage in very aggressive military
activities. These activities, which can
carry greater risks of deeper U.S.
involvement than covert actions, are
often characterized as “preparation of
the battleﬁeld.” This activity—think
of the president’s desire to mobilize a
carrier group in the Gulf as compared
to sending a copy machine overseas—is
typically carried out in close collaboration with the U.S. intelligence
community. Executive branch lawyers
and members of Congress often develop
headaches in trying to decide whether a
particular activity falls under Title 10 of
the United States Code, which is the part
of the code governing military activities—and hence no presidential ﬁnding
and no notice to Congress—or whether
it’s carried out under Title 50, which
governs the intelligence community and
does require a presidential ﬁnding and
notice to Congress.You can imagine that
the inclination of the executive branch
is always to conclude that a proposed
action is a military activity that requires
no ﬁnding and no notice to Congress.
This dichotomy between Title 10 and
Title 50 presents even more difﬁcult
problems when it comes to activities
in the cyberworld and in space, which

are increasingly vital to the conduct of
military, intelligence, and diplomatic
activities. As you know, international
law is not very well developed with
respect to activities in space or in the
cyberworld. A host of questions are
presented, including what law governs
outer space and cyberspace; who has
jurisdiction; and which U.S. agencies
are authorized to do what. The recent
Chinese demonstration of their ability to
use a ground-based system to destroy a
low earth orbit satellite raises a number
of very difﬁcult legal, political, technical,
and strategic issues.
Do traditional international legal
principles apply to activities in the
cyberworld and in space? These are
not easy questions to answer, and they
become even more difﬁcult when one
factors in intelligence activities. Are
existing laws adequate or are new laws,
based on old principles, needed?
The relationship between intelligence and international law is also
raised by President Bush’s new strategy,
commonly known as the Pre-emption
Doctrine. That doctrine holds, as I’m
sure you know, that the United States
may engage in unilateral military activity
against another state or political group
without waiting to respond to an armed
attack—for example, to prevent a state
from acquiring nuclear weapons. The
doctrine, in my view, raises very serious
questions under international law. To be
sure, there is a right of self-defense. And
the United States has long argued—very
quietly—that it may be necessary in
some rare circumstances to “shoot ﬁrst.”
For example, we never have renounced
the ﬁrst use of nuclear weapons.
However, the President’s doctrine
goes much further than previous U.S.
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positions on self-defense and is premised
on the idea that, in the wake of 9/11,
there is a new world requiring new
rules. I am not so sure of that.
But I am certain that any pre-emptive
action would be valid only to the
extent that the intelligence information
justifying a strike was overwhelming and
indisputable. Such certainty in the intelligence business is very rare—as we have
tragically seen in the case of Iraq.
Issues similar to those raised by
intelligence activities in space and the
cyber world, namely—are existing laws
adequate?—are raised by the attacks
of 9/11. The President was correct, in
my view, to regard many existing laws,
both domestic and international, as
outdated when it came to responding to
the terrorist attacks. The President was
wrong, however, to therefore conclude
that he could act on his own without
asking Congress to amend the law or,
in the case of international law, without
consulting our allies and seeking to
develop a consensus on modernizing the
laws of war.
For example, then-White House
Counsel Alberto Gonzales famously
characterized the Geneva Conventions
as “quaint” and therefore we were free
to ignore them. Would it have not been
much better to have begun immediate
discussions with your allies about how
the Conventions should be updated? That
would not, in my view, have prevented
the United States from seizing Taliban
and Al Qaeda ﬁghters in Afghanistan and
even imprisoning them while awaiting
trial or, if they had committed no
criminal acts, from detaining them as
prisoners of war. We should also have
sought to amend the statute of the court
in The Hague so that those who violated

Conference participants share views.

international law by attacking us could
be brought to justice, as we did in the
case of the Balkans and Rwanda. How
much better would it be if the detainees
in Guantanamo were held under some
sort of international agreement of the
coalition partners, rather than unilaterally by the United States.
In creating a new and previously
unknown category of enemy combatants, the President acted outside the
scope of international law and has
caused enormous harm to the United
States. As has been widely reported, he
ignored the advice of military ofﬁcers
and JAG ofﬁcers and career lawyers
at the Department of State who had
been guardians of the United States’
leadership in Geneva Conventions since
World War II. William Taft IV, the legal
adviser to the Department of State under
Secretary Colin Powell, speaking last
spring at the Yale Law School, described
how ideologically-driven lawyers had

hijacked the process. He said:
“Bearing an abstract hostility to
international law, developed in the
sheltered environment of academic
journals, and equally unfamiliar and
unconcerned with our broader policy
interests in promoting respect for the
rule of law among states as well as
within them, these lawyers proposed
to create a regime in which detainees
were deprived of all legal rights and
the conditions of their treatment were
a matter of unreviewable executive
discretion. Why lawyers, of all people,
should want to establish the point that
such a lawless regime could legally
exist, even as a theoretical matter, much
less recommend that one actually be
created, is, I confess, beyond me, and
in itself it is a sad commentary on the
extent to which sophistry has penetrated
what used to be widely regarded as an
honorable and learned profession.”
Tough stuff from the great-grandson
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of the only man to serve both as
president and chief justice of the United
States Supreme Court.
The President also acted in violation
of U.S. law, as the Supreme Court
has now said. Indeed, the courts and
Congress are beginning to roll back
some of the President’s asserted
authority. For example, last October
Congress passed the Detainee Treatment
Act, which set up procedures to try
some of the detainees in Guantanamo,
to afford very limited rights for other
detainees to challenge their detention,
and under intense pressure from the
White House, created two standards
for the treatment of detainees. The
ﬁrst standard is for the military and
it will be governed by the Army Field
Manual, which has long been the ofﬁcial
U.S. interpretation of the Geneva
Conventions. The second is a set of
standards to be drafted by the President,
in an executive order that has not yet
been issued, that would apply to the
CIA.
I am deeply troubled by that. I do not
believe there should be two standards
for the U.S. treatment of detainees.
Two standards create confusion in the
ﬁeld and confusion was clearly a major
contributing factor to the abuses of
Abu Ghraib. Moreover, if the President
truly believes the CIA needs to be
more aggressive in order to elicit vital
information for our national security,
shouldn’t the
military also be
able to use those
same techniques? Does the
President believe
that the military
is entitled to
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less good information than the CIA?
And ﬁnally, why should the CIA be asked
to undertake risky behavior without
knowing whether, when the political
winds shift in Washington, they will once
again be left out on a limb?
Congress should investigate this, [and]
hold hearings on what is effective interrogation. I also believe that Congress
should examine the matter of renditions,
that is, the practice of moving individuals
from one state to another to stand
trial, be interrogated, or be imprisoned
without going through the formal extradition process. In my opinion, renditions
can be valuable tools for law enforcement and intelligence, and the United
States has done many in the years before
9/11, [for example] getting Carlos the
Terrorist out of Sudan to Paris, where
he stood trial. But they should be used
only in rare circumstances and when
certain criteria have been met. Surely,
no state should ever send an individual
to another state knowing that he will be
tortured or without adequate assurances
that basic human rights and due process
will be respected—a commitment we’ve
already undertaken by becoming a party
to the Convention Against Torture. The
recent investigations by Germany and
Italy of renditions carried out by individuals alleged to be CIA ofﬁcers points
out the critical need to agree upon
appropriate legal bases for renditions.
Why does all this matter? As lawyers,
we instinctively say, “Because it’s the law.”
But one cannot merely say to cabinet
ofﬁcers or the president, “You can’t do
that because it will violate international
law,” and expect them to immediately
scuttle whatever wild misadventure
they were considering. The challenge
is to persuade political leaders that

not only will a proposed action violate
international law, but that if we do it, the
consequences will ultimately make us
weaker, not stronger; that the short term
gain will be outweighed by the long
term harm. Why? Because the United
States cannot act alone. We need help to
solve virtually every international legal
problem we face. Other governments—
and their people—care about international law. They care about maintaining
the United Nations. They care about the
Geneva Conventions. They care about
playing by the rules. They understand
that these rules, developed over many
years, protect us all. And when the
United States ﬂaunts these rules, as many
nations believe we have, it makes it far
more difﬁcult for them to cooperate
with us on other challenges we face.
There also are times the United States
seeks to invoke international law—and
we can’t ﬂaunt it on Monday and invoke
it on Tuesday.
As I said at the outset of my remarks,
there is one issue that runs consistently
through all of these issues—and that is
integrity. It may seem odd to say that
integrity is as essential to the intelligence
process as it is to the legal process. But I
believe it to be true.
The fundamental role of intelligence
in the formulation and execution of
policy is to establish “ground truth” and
to speak truth to power. Said another
way, it is to maintain the integrity of
the process. By that I mean the job of
intelligence ofﬁcers is to provide the
facts to the policy makers so that they
understand the consequences of different
courses of action. Intelligence ofﬁcers,
who live in a world of deception and
denial and secrecy, must be scrupulous
in reporting the facts, as they understand
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them, to the policy makers. The Director
of National Intelligence must have the
courage to say, “Mr. (or perhaps Madam)
President, your policy is failing.”
As you know, under our system
there is supposed to be a bright line
between those who provide intelligence
and those who make policy—rather
like the separation of church and state.
Unfortunately, that separation has not
always been sufﬁciently maintained and
every time it has been breached, we have
paid a heavy price.
The most recent example is the
failure with respect to weapons of mass
destruction prior to the invasion of
Iraq. Whether that was a result of poor
trade craft on the part of the analysts
or political pressure from the White
House is debatable. My own view is that
it’s some of each. But at its base, it is a
failure of integrity.
In the intelligence business, secrecy
is critical. We use deception to protect
our most vital secrets and we employ
deception to acquire—George Tenet was
fond of saying “steal”—the vital secrets
of others. But intelligence ofﬁcers live in
a world of secrecy and it is often, as the
novelist says, a world of mirrors where
the truth is hard to ﬁnd.
Secrecy is seductive and it can be
corrosive. It tempts those who operate
in the secret world to cover up wrongdoing or to believe that things done in
secret are more important than things
done in the open. The recent ﬁlm The
Good Shepherd deals as well with the
corrosive effect of long term secrecy as
anything I have seen.
The challenge is to use deception and
secrecy but assure that the end result
is honest, that is, that the integrity of
the process is maintained. I know of

no other profession that uses dishonest
behavior to achieve honest results. And
that puts special burden on the integrity
and quality of people in the intelligence
community, including their lawyers, to
ensure that the game stays honest.
If one sets aside the secrecy,
deception, and false beards, lawyers
have much the same responsibility in our
broader society. We have an obligation, as
ofﬁcers of the court, to ensure that the
law is enforced, that the system works.
We often have to tell our clients things
they don’t want to hear—to speak truth
to power. And getting the headstrong
CEO of a company not to do something
that may be illegal can sometimes be just
as challenging as getting a cabinet ofﬁcer
not to violate international law. Trust me
on that one.
In a democracy, it is the law that
ensures the playing ﬁeld is level, the
rights of minorities are protected, and
elections are fair. In other words, the
law ensures the integrity of the process.
And lawyers and judges have a special
responsibility to make the system work.
If our integrity fails, the system fails. If
the system fails, our country fails.
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A matter of balance
by Alexander Joel
The following essay is based on remarks delivered at the
Law School February 10 as a member of the panel discussing
“Intelligence Gathering and Human Rights,” part of the
symposium State Intelligence Gathering and International Law.
The author (left), a 1987 graduate of the Law School, is the civil
liberties protection ofﬁcer for the director of National Intelligence
(DNI), ﬁlling a position created by the Intelligence Reform and
Terrorism Prevention Act (IRTPA) of 2004, which also created
the DNI. According to the author: “Congress enacted the IRTPA
because it felt that reform of the intelligence community was
needed in order to prevent another 9/11, and created the DNI to
lead the 16 agencies of the intelligence community. It created
the author’s position to ensure that as we strengthened our
intelligence capabilities, we remained protective of privacy and
civil liberties.”

I’d like to get right to the point and discuss the socalled domestic wiretapping case that many of you are
quite familiar with. In that case, the plaintiffs claimed
that the government had instituted a system of secret
surveillance that may have intercepted their communications without court order or judicial review. The
government defended the program on the grounds that
it was necessary for national security, and that applicable legal principles did not require a court order, or
even informing the plaintiffs whether they had been
surveilled. The government argued the program’s
protections were legally sufﬁcient: There had to be
speciﬁc factual indications for suspecting the target;
only the individual suspect and his contacts could
be targeted; the surveillance had to be approved by
senior ofﬁcials; it was for limited—albeit renewable—
durations; and it was subject to close oversight.
You know the outcome. The court upheld the
surveillance, and dismissed the complaint. I am
referring, of course, to the case of Klass and Others v.
Germany, before the European Court of Human Rights,
decided September 6, 1978. The court examined
whether Germany’s secret surveillance program was
consistent with Article 8 of the European Code of
Human Rights—the privacy right—which provides
that there shall be no interference by a public authority
with the exercise of the right to privacy except in
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accordance with the law and to the
extent necessary in a democratic society
in the interests of national security. It
found that secret, warrantless domestic
wiretapping was not a violation of the
right to privacy, provided that there
were “adequate and equivalent guarantees safeguarding the individual’s rights.”
For obvious reasons, I ﬁnd this to be
a fascinating case. While it’s important
to remain mindful of the oft-repeated
admonition of the European Commission
on Human Rights, that “reference to
other systems [is of] limited relevance,”
Klass and its progeny do lay out several
key points that should resonate when
considering how the United States
protects privacy in the conduct of secret
intelligence activities. Of course, this
case is not binding on the United States,
and by discussing it, I am by no means
suggesting that it establishes any sort of
legal precedent for the United States. I
do think, however, that it is important
to remember that, as illustrated by the
Klass case, the challenges we face today
in the United States are not unique, and
that these challenges are in some ways
inherent to the collection of intelligence
in a free and democratic society.
v First and most obviously, it is interesting to note that the court said that
judicial review was preferred, but not
required, so long as there are “adequate
and equivalent guarantees.” The Foreign
Intelligence Surveillance Act, on the
other hand, requires a court order for
surveillance in most cases, and the
surveillance previously conducted under
the Terrorist Surveillance Program is
now subject to FISA court orders as
well.
v Second, the court recognized the need
for secrecy in conducting surveillance,
a need that could continue for “years,

even decades.” This need for secrecy
creates a fundamental problem, one that
I face every day. How do you provide
necessary transparency while also
keeping secrets? As recognized by Klass,
one way of doing this is creating what I
call agents of transparency—internal and
external overseers who have the security
clearances to see what the intelligence
agencies are doing.
v Third, the court found that the mere
possibility of abuse was not enough by
itself to invalidate a system of secret
surveillance. It is, of course, vitally
important that we do what we can to
guard against rogue, illegal, or inappropriate actions on the part of our
intelligence ofﬁcials and agencies. But
the possibility that such action may occur
should not by itself shut down otherwise
important intelligence activities. Instead,
we must, as the Klass court found, ensure
that we have the right safeguards in place

to guard against abuse and misuse of
information and authority.
v Fourth, and of greatest interest to
me, the court founded its decision
on the principle of “balance.” This is a
principle that one ﬁnds embedded in
the U.S. Constitution, the preamble of
which states that we are establishing
and ordaining this Constitution to both
provide for the common defense and
secure the blessings of liberty. The Klass
court cited a similar formulation in
the preamble to the Convention, and
stated that “this means that a balance
must be sought between the exercise by
the individual of the right [to privacy]
and the necessity . . . to impose secret
surveillance for the protection of the
democratic society as a whole.”
I’d like to pursue this concept of
balance. When we talk of safety and
freedom—security and liberty—as a
balance, some worry this implies that if

Panelists ponder how intelligence gathering and human rights mix. From left: Human
Rights First Washington Director Elisa C. Massimono, ’88; Duke University Law
Professor Francesca Bignami; keynote speaker and former CIA General Counsel Jeffrey
H. Smith, ’71; Civil Liberties Protection Officer Alexander Joel, ’87; and U-M Law
Professor and panel moderator Daniel Halberstam.
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you have more of
one, you necessarily have less of
the other. I think
of it this way—if
we add more to
the security side
of the scale, we
have to do things differently on the other
side to safeguard our liberties, to keep
the scale balanced.
I have an inside perspective on how
we’re maintaining that balance. We rely
on what I call the civil liberties protection infrastructure. It is founded on our
Constitution, which establishes a system
of checks and balances. I am a product of
this system—my position is established
by statute, yet I am a career civil servant
working within the executive branch.
I meet periodically with congressional
staff to discuss a variety of issues,
ranging from electronic surveillance to
data mining, and expect many, many
more such meetings in the coming
months—and I welcome them.
Also in the Constitution is the Bill
of Rights, not the least of which is the
Fourth Amendment’s protections against
unreasonable searches and seizures. The
Fourth Amendment has generated an
enormous body of case law, much of
which is applicable by analogy to our
intelligence activities. We are, of course,
bound and constrained by the Fourth
Amendment.
In this system of separated powers,
Congress has enacted various statutes
to regulate how the executive carries
out its activities. The National Security
Act of 1947 established the Department
of Defense and the Central Intelligence
Agency. It contains the so-called “law
enforcement proviso,” which states
that the CIA shall have no internal
security functions or law enforcement
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or subpoena powers. This was to avoid
creating another secret internal security
force, like the Gestapo of Nazi Germany.
The Posse Comitatus Act, enacted after
the Civil War, imposes a comparable
restraint on our military. FISA establishes a system of judicial orders for
electronic surveillance and physical
searches for foreign intelligence. The
Privacy Act imposes the fair information
practices principles on the information collected and retained by the U.S.
government—these principles were ﬁrst
articulated and enacted into law in the
United States, and are now reﬂected in
laws around the world. And there are a
panoply of laws governing speciﬁc types
of data and speciﬁc activities.
Like the intelligence agencies of every
country, our agencies have their own
particular history. In the 1970’s, after
Watergate, two congressional committees (Church and Pike) conducted
in-depth investigations of alleged abuses
by our intelligence agencies. They had
spied on Americans for reasons that
were only remotely related to national

security, penetrated student organizations, surveilled the women’s liberation movement and the NAACP, and
otherwise gone beyond the bounds of
what we as Americans were willing to
tolerate from our intelligence services.
These sorts of abuses were not unique
to the American experience—other
countries went through similar periods
of investigation and regulation.
Following these investigations, new
rules were established and codiﬁed
restricting what intelligence agencies
could do inside the United States and
with respect to United States persons
anywhere in the world. Their current
incarnation is Executive Order 12333,
issued by President Reagan in 1981.
Under EO 12333, intelligence agencies
are further constrained by guidelines
established by the head of the agency
and the Attorney General. These rules
are interpreted and applied by agency
Ofﬁces of General Counsel, and audited
and enforced by agency Ofﬁces of
Inspector General.
Just as important, following those

Duke University Law Professor Francesca Bignami addresses the conference.
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hearings both the Senate and the House
established intelligence oversight
committees. These committees have
secure facilities to receive and store
classiﬁed information, and by law are
kept fully and currently informed
of signiﬁcant intelligence activities,
including violations of law. These are
not the only committees that impact the
intelligence community—the judiciary,
homeland security, armed services, and
appropriations committees also exercise
varying degrees of oversight and control
over intelligence activities. By having the
ability to hold hearings, enact legislation,
and control the power of the purse,
the Congress has powerful tools at its
disposal to serve as a check and balance
on the conduct of intelligence activities.
Since 9/11, Congress has further
reinforced the civil liberties protection
infrastructure. It created not only my
position, but also that of the Privacy
and Civil Liberties Oversight Board,
which has advice and oversight responsibility for privacy and civil liberties
issues arising out of counterterrorism
activities across the federal government.
There are also other privacy and civil
liberties ofﬁcers throughout the federal
government, such as at the Department
of Justice and the Department of
Homeland Security. And Congress is
currently considering further additions
to this system of internal checks and
balances. I believe we have a healthy,
robust infrastructure in place that helps
provide “adequate and effective guarantees” of individual rights.
Striking that balance is not easy, and
showing the public that we are maintaining that balance, even less so. But I
believe in the system—in our system.
It is a system of internal and external
checks and balances, of rules that reﬂect
the wisdom and experience of genera-

tions, under a Constitution that has
stood the test of time, and implemented
by people sworn to support and defend
that Constitution. It is not perfect—nor
are the alternatives—and I view it as
my job to ﬁnd ways to improve it. It
is a system that is comparable in many
ways to those of other countries, which
are working closely with us to protect
against the global threat of terrorism. It
is a system that, as the Klass court envisioned, enables necessary intelligence
activities to go forward while providing
“adequate and effective guarantees” of
individual rights.
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MARCH 22, 2007

MARCH 30, 2007

Populists in Action:
An afternoon symposium
on direct democracy and
initiative campaigns

American Indian Law Day—
Preventing Exploitation:
Native Peoples, Medical Ethics, and
Institutional Research

Articles from the conference will appear in the
Summer 2007 issue of Michigan Journal of Law
Reform (40.4).

SPONSOR
Native American Law Students Association

SPONSORS
Michigan Lawyers Chapter and the U-M Law School Chapter
of the American Constitution Society

DISCUSSIONS
• The Havasupai Tribe’s suit against Arizona State University
for misuse of blood samples
• Panel on institutional review boards

DISCUSSIONS
• Progressive Politics and Ballot Initiatives
• Scholars on Direct Democracy
• Issue Panel and Michigan Panel

U-M Public Policy Professor Liz Gerber, left, and University of
California-Berkeley Professor Bruce Cain explain social science data
on voter initiatives.
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Panelists Pilar Ossorio of the University of Wisconsin Law School and
William Freeman of Northwest Indian College, Bellingham, Washington,
discuss issues of medical research related to Native American nations.
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Happy Healthy Lawyers:
A Conference on Attorney Wellness
and How to Improve It

15th Annual
International Judicial Conference

SPONSOR
State Bar of Michigan; U-M Law School;
Women Lawyers Association
KEYNOTE
Author/attorney Scott Turow
SESSIONS
• Attorney health and happiness:
What is the status quo, and why?
• Self-assessment
• Breakout sessions

SPONSORS
Furth Family Foundation, co-sponsored by U-M Law School
INTERNATIONAL AND FOREIGN LAW PANELS
• The Incorporation of Treaty Law and the Law of Nations
into Domestic Judicial Decision-making
• Judicial Borrowing: International and Comparative Law as
Nonbinding Tools of Domestic Legal Adjudication
COMMERCIAL LAW PANELS
• Judicial Autonomy for Corporate, Commercial, and Trade
Adjudication
• Special Courts or Functions in Complex Corporate and
Commercial Adjudication—Corporate, Capital Markets,
Tax, Labor/Employment and Intellectual Property
GENERAL DISCUSSION
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Law and Democracy
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U-M Law School
SESSION 1
• Democracy and Prophecy:
A Study in Politics, Rhetoric, and
Religion
• Some Chords of Freedom
• The Resilience of Law
SESSION 2
• The Age of Accusation
• Abolishing the Criminal Law:
The UK “Anti-Social Behavior Order”
• Privacy’s End
SESSION 3
• Justice Jackson’s Republic and Ours:
What the Steel Seizure Cases
Mean Today
• Law, Economics, and Torture
• An Oresteia for Argentina:
Between Fraternity and the
Rule of Law
SESSION 4
• Ennobling Politics
• “If We Differ Over a Moral Question,
Call Me Wrong, but Don’t Call Me
a Relativist”
• Law as a Tool: The Consequences
for American Government
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THE BREADTH AND REACH OF THE LAW

Law and Democracy in the Empire of Force
An interview with conference co-organizer James Boyd White

Michigan Law Professor James Boyd White (left) and H. Jefferson Powell of Duke University Law
School co-organized the conference Law and Democracy in the Empire of Force, held at the University
of Michigan Law School April 13-14. Here White discusses reasons for organizing the conference and
insights he hopes may be realized through the discussions that take place.

Q: This conference seems to reflect the
concept that the consideration, practice,
and study of law can lead its followers
into nearly every conceivable aspect of
our society, past, present, and perhaps
most significantly here, future. Is this
what is happening here?

A: Of course it is true that law does
not stand alone as an isolated cultural
phenomenon, but is deeply connected
both to the process of politics and
government that produce it and to
virtually every aspect of the culture and
society in which it will have its meaning.
Just think of a trial, in which any body of
knowledge may become relevant, from
medicine to engineering to linguistics to
theology. Equally important, all of our
talk about law makes deep and largely
unarticulated assumptions about its
authority, which in our country rests
ultimately on a faith that the law is the
product of what we call democracy. If
that faith is threatened, law is threatened
too; but it also works the other way, that
when law is threatened, democracy is
put into question.
What led Jeff Powell and me to
organize the conference was a sense
we both have—which of course others
might not share—that somehow our
world is changing under our feet faster
than we can see it or understand it, especially with respect to the fundamental
character of law and democracy. It shows

up everywhere: in law teaching, judicial
opinions, the nature of law practice,
international relations, legal scholarship,
congressional deliberations, and so on. In
each of these ﬁelds we each keep feeling
that our expectations are perpetually
thwarted or upset, and not always in a
good way.
The idea of the conference is to
bring together a dozen people who to
some degree share this sense to speak
frankly about some aspect of the reality
they perceive, in the hopes that we can
increase our understanding of what is
going on. Each person was asked not just
to write a paper of the usual kind, but to
pause, and ask themselves what of all the
things that might be said they think most
needs to be said. The idea is less a
meeting of experts than a conversation
among thoughtful people.
We hope these talks will ultimately
appear in a book, and that in that form,
as well as in the conference itself, it may
stimulate conversation by others on
these themes.
Q: This conference posits the idea that
not only is change often outstripping our
ability to understand, assimilate, or cope
with it, but that change is “especially”
affecting “the fundamental character of
law and democracy.” Can you elaborate?

A: Yes, that is the idea. It may give some
sense of the range of dimensions in

which we see these changes happening
if I just give you the list of topics about
which we suggested the speakers might
wish to think: human rights, international law, law and
economics, the
Supreme Court,
teaching law, the
practice of law, the
culture of consumerism, the news
media, corporate
law and accounting, civil liberties, the
uses of history, torture and “rendition,”
government lying and propaganda, the
premises on which law works in the
world, the way that women are thought
about, race, poverty, education, the
cultural effects of TV and the Internet,
the way Congress talks about its
business, etc., etc. All of these topics
raise the question, What is happening to
law and democracy?
Q: Does this mean the pillars of our value
system are under siege by forces we
often cannot understand, assimilate, or
cope with?

A: Yes, and our thought is to try to
understand these forces, in the hope that
we can begin to deal with them more
directly and wisely.
I want to stress here that it would
be far too easy just to blame the present
administration for these things. It is
LQN SPRING 2007
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true that the changes we have in mind
are partly the work of that administration—Guantanamo, rendition, signing
statements, etc.—but they are also the
work of far more powerful forces in our
culture, present in the Clinton administration as well for example, forces of
which the present administration is a
symptom rather than a cause. In a way
the really important issue is not what the
government is doing that some of us ﬁnd
disturbing, but what
makes it possible
for it to do these
things. The question
that interests us
is not what is
happening in the
administration, but
what is happening in the larger world.
We hope this conference will offer
a set of perspectives that will advance
our understanding of the multifarious
and deep-seated changes in the midst of
which we ﬁnd ourselves. Perhaps think
of it as a dozen snapshots of a world in
change.
Q: Citing Simone Weil’s “Empire of
Force” phrase, as you do in the title of
the conference, indicates there is hope
for resisting the more dehumanizing of
these changes. Is this the idea for this
gathering, to give voice to strategies for
preserving the best parts of the bedrocks
we once called “law” and “democracy”?

A: Yes, in a sense this is the whole idea.
What Simone Weil suggests in her
wonderful sentence is that the only
meaningful resistance to what she calls
the “empire of force”—by which she
means not just jackbooted thugs and
secret police, but all the forces at work
in a culture that lead us to dehumanize
each other, to trivialize human experience, to disregard injustice—lies
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ultimately in individual acts of mind
by which we can increase our understanding of these forces, as they are at
work in the world and in ourselves,
and learn how “not to respect” them,
that is to strip them of the authority
our culture gives them, so that we may
re-establish proper authority, here the
authority of law and democracy. How
to do this is the central question for her,
and, as you know, it is also the center of
my own recent book, Living Speech.
Q: Several of the titles for conference
presentations are especially provocative and thought-provoking, like “Some
Chords of Freedom,” “The Resilience
of Law,” “The Age of Accusation,”
“Privacy’s End,” your own “Law,
Economics, and Torture,” and “Justice
Jackson’s Republic and Ours: What
the Steel Seizure Cases Mean Today.”
While they appear to address different
topics, are they instead examples of
different perspectives on the same
problem, all illuminated by the light of law
and democracy?

A: I do think that as the papers were
presented and discussed and thought
about during the conference we
perceived that we were all talking about
different aspects of much the same
problem, a large cultural shift that is
deeply affecting the way we think about
both law and democracy. I hope that
one result of the conference, and of the
book to come out of it, is that we shall
see the problem we address emerging
into the light where it can be more fully
perceived and responded to. I do not
know that this will happen; it was our
faith that it might happen, our hope that
it will happen, that moved Jeff Powell
and me to organize this conference.

THE BREADTH AND REACH OF THE LAW

The law embodies
the story of a nation’s
development through many
centuries, and it cannot
be dealt with as if it contained
only the axioms and corollaries
of a book of mathematics.
Oliver Wendell Holmes Jr.
The Common Law (1881)
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